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information does not limit the authority of the Customs Service

to conduct an examination.

“(b) TESTING LABORATORIES.—

“(1) ACCREDITATION OF PRIVATE TESTING LABORATORIES.—
The Customs Service shall establish and implement a proce-
dure, under regulations promulgated by the Secretary, for
accrediting private laboratories within the United States which

may be used to perform tests (that would otherwise be per-
formed by Customs Service laboratories) to establish the
characteristics, quant.mes, or composition of imported merchan-
dise. Such regulatio:

“(A) shall establmh the conditions required for the lab-
oratories to receive and maintain accreditation for purposes
of this subsection;

“(B) shall establish the conditions regarding the
dpensmn and revocation of accreditation, which may
ude the imposition of a mone penalty not to exceed
$100,000 and such penalty is in addition to the recovery,
from a ga or laboratory accredited under par ph

(1), of any loss of revenue that may have , but

the Customs Service—

“(1) may seek to recover lost revenue only in cases
where the gauger or laboratory intentionally falsified
the analysis or gauging report in collusion with the
importer; and

“(ii) shall neither assess penalties nor seek to
recover lost revenue because of a good faith difference
d:rofessmnalo inion; and
“C) may provide for the imposition of a reasonable
Chm.ﬁgctm accreditation and periodic reaccreditation.
of any charge for accreditation and
reaccredltatmn under this section is not prohibited by section

13031(e)6) of the Consolidated Omnibus Budget Reconciliation

Act of 1985 (19 U.S.C. 58¢c(e)6)).

“(2) APPEAL OF ADVERSE ACCREDITATION DECISIONS.—A lab-
oratory applying for accreditation, or that is accredited, under
this section may contest any decision or order of the Customs
Service denying, t:ur;pendmg ol:' revoking nccredlta‘t::lttlm or
imposing a mone penalty, by commencing an action in
accordance with chapter 169 of title 28, United States Code,
in the Court of Intematmnnl Trade within 60 days after issu-
ance of the decision or order.

“{3) TEBTING BY ACCREDITED LABORATORIES.—When
reques an importer of record of merchandise, the Customs

sba{l authorize the release to the mporter of a rep-
resentatwe sample of the merchandise for testing, at the
of the importer, by a laboratory accredited under para-

h (1) The testing results from a laboratory accredited

J:ar paragraph (1) that are submitted by an importer of
with respect to merchandise in an entry shall, in the
absenee of testing results obtained from a Customs ’Service
laboratory, be awerhtzd the Customs Service if the importer
of record certifie sample tested was taken from the
merchandise in the entry. No in this subsection shall
be construed to limit in any way or preclude the authority
of the Customs Service to test or analyze any sample or mer-
chandise independently.
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“(4) AVAILABILITY OF TESTING PROCEDURE, METHODOLOGIES
AND INFORMATION.—Testing procedures and methodologi:a
by the Customs Service, and information resulting an
testing conducted by the Customs Service, shall be made avail-
able as follows:
“(A) Testing procedures and methodologies shall be
made available upon request to any person unless the

procedures or methodologies are—
“(i) proprietary to the holder of a copyright or
patent related to such procedures or m ogies,
“(ii) developed by the Customs Service for enforce-
ment p

urposes.
“B) Information resulting from testing shall be made

available upon request to the importer of record and any

nt thereof unless the information reveals information

w is—

“(i) proprietary to the holder of a copyright or
patent; or

:(ii) developed by the Customs Service for enforce-
men 4

“(56) MISCELLANEOUS PROVISIONS.—For purposes of this
subsection—

“(A) any reference to a private laboratory includes a
reference to a private gauger; and
“(B) accreditation of private laboratories extends only
to the ormance of functions by such laboratories that
are within the scope of those responsibilities for determina-
tions of the elements relating to admissibility, quantity,
composition, or characteristics of imported merchandise
that are vested in, or delegated to, the Customs Service.
“(c) DETENTIONS.—Except in case of merchandise with
respect to which the determination of admissibility is vested in
an agency other than the Customs Service, the following apply:

?1} IN GENERAL.—Within the 5-day period (excluding week-
ends and holidays) following the date on which m dise
is presented for customs examination, the Customs Service

decide whether to release or detain the merchandise.
Merchandise which is not released within such 5-day period
shall be considered to be detained merchandise.

“(2) NOTICE OF DETENTION.—The Customs Service shall
issue a notice to the importer or other party ha‘m:f an interest
in detained merchandise no later than 5 days, excluding week-
ends and holidays, after the decision to detain the me: dise
is madti_ The notice shall advise the importer or other interested

“(A) the initiation of the detention;
“(B) the specific reason for the detention;
“(C) the anticipated length of the detention;
- “(D) the nature of the tests or inquiries to be conducted;
an
“(E) the nature of any information which, if supplied
to the Customs Service, may accelerate the disposition

%3 Teemma n U est by the importer

RESULTS.— u im or
other pa.rlgehavmgh:]n int.eresm r:’i‘:alt.ained ymerthandise the
Customs i 1 provide the party with copies of the
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19 USC 1499
note.

Claims.

results of any testing conducted by the Customs Service on
the merchami’me' and a description of the testing procedures
and methodologies (unless such procedures or methodologies
are proprietary to the holder of a copyright or patent or were
developed by the Customs Service for enforcement purposes).

The results and test description shall be in sufficient detail

to lp;lemm't the duplication and analysis of the testing and the

results.

“(4) SEIZURE AND FORFEITURE.—If otherwise provided by
law, detained merchandise may be seized and forfeited.

“(5) EFFECT OF FAILURE TO MAKE DETERMINATION.—

“(A) The failure by the Customs Service to make a
final determination with respect to the admissibility of
detained merchandise within 30 days after the merchandise
has been presented for customs examination, or such longer
period if specifically authorized by law, shall be treated
as a decision of the Customs Service to exclude the mer-
chandise for purposes of section 514(a)(4).

“(B) For purposes of section 1581 of title 28, United
States Code, a protest against the decision to exclude the
merchandise which has not been allowed or denied in whole
or in part before the 30th day after the day on which
the protest was filed shall be treated as having been denied
on such 30th da&a

“(C) Notwithstanding section 2639 of title 28, United
States Code, once an action respecting a detention is com-
menced, unless the Customs Service establishes 1:3' a
prepontiarnnce of the evidence that an admissibility deci-
sion has not been reached for good cause, the court shall
grant the appropriate relief which may include, but is
not limited to, an order to cancel the detention and release
the merchandise.”.

(b) EXISTING LABORATORIES.—Accreditation under section
499(b) of 1;hef Tariff Act of 11%3;0 (as a(ddglcllldl;y subsection ()agmis
not required for any private laboratory (including any gauger t
was accredited or approved by the Customs Service as t':fg:he day
before the date of the enactment of this Act; but any such laboratory
is subject to reaccreditation under the ‘Eovisions of such section
and the regulations promulgated thereunder.

SEC. 614. RECORDKEEPING.

Section 508 (19 U.S.C. 1508) is amended—

(1) by amending subsection (a) to read as follows:
“(a) REQUIREMENTS.—Any—

“(1) owner, importer, consignee, importer of record, entry
filer, or other party who—

“(A) imports merchandise into the customs territory
of the United States, files a drawback claim, or transports
or stores merchandise carried or held under bond, or

“(B) knowingly causes the importation or transpor-
tation or storage of merchandise carried or held under
got;ﬁa into or from the customs territory of the United
“(2) agent of any party described in paragraph (1); or
“(3) person whose activities require the ﬁlipng of a declara-

tion or entry, or both;
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shall make, keep, and render for examination and inspection records
(wbmhforpmfthuuchmmdude,butmmthmted

to, statements tions, documents and electronically generated
ormachmemdablgdata)whmb—

with any such activity; and
and“(B)aNnormnllykeptmtheordmaryeourseofbumnesa e
(2) by amending subsection (c) to read as follows:

'*(c) PERIOD OF TIME.—The records ired by subsections (a) Claims.

and (b) shall be kept for such period of time, not to exceed 5
years from the date ofentryor tion, as appropriate, as
the Seeretary records for any drawback

i keptunh]the3rdanmversmyofﬂ'aedataofpayment

of the claim.".

SEC. 615. EXAMINATION OF BOOKS AND WITNESSES.

Section 509 (19 U.S.C. 1509) is amended as follows:
(1) Subsection (a) is amended—
(A) by stnkmg out “and taxes” wherever it appears
and inserting “, fees and taxes”;
(B) by amendmg ph (1) to read as follows:
1) examine, or cause to examined, upon reasonable
notice, any record (which for purposes of this section, includes,
but is not Limited to, any statement, declaration, document,
or electronically generated or machine readable data) described
in the notice with reasonable specificity, which may be relevant

E’

to such in: tlunormqmry except that—
“(A) i record is required by law or regulation
for the entry ofthe merchandise (whether or not the Cus-

toms Service its presentation at the time of entry)
it shall be to the Customs Service within a reason-
able time after demnnd for its production is made, taking
mtneonsaderatmnthanumber type, andageoftheltem

"('B)tfa n of whom demand is made under
subparagraph &a}m fails to comply with the demand, the
(©) by o g peml:}' o ph (2) ﬂt@"’
amen t part of paragra pre-
cedes subparagraph (D) to read as follows:
“(2) summon, upon reasonable notice—
“(A) the person who—

“(i) 1mported, or knowingly caused to be im
dise into the customs territory of the

States,

“(ii) exportad merchandise, or knowingly caused
merchandise to be rted, to Canada

“(iii) trans or stored merchandme that was

or is carried or held under customs bond, or knowingly
caused such transportation or storage, or
“(iv) filed a declaration, entry, or drawback claim
g e of
any officer, empoyea, or agent any person
described in subparagraph (A);
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“C) any person having possession, custody or care
of records relating to the importation or other activity
described in subparagraph (A); or”; and

(D) by striking out the comma at the end of subpara-

?ragh (D) and i ing a semicolon.

2) Subsections (b) (c) are redesignated as subsections
(c) and (d), respectively.

= (3) The following new subsection is inserted after subsection
a):

“(b) REGULATORY AUDIT PROCEDURES.—

“(1) In conducting a regulatory audit under this section
(which does not include a quantity verification for a customs
bonded warehouse or general purpose foreign trade zone), the
Customs Service auditor shall provide the person being audited,
in advance of the audit, wn‘.ﬁ a reasonable estimate of the
time to be required for the audit. If in the course of an audit
it becomes apparent that additional time will be required, the
Customs Service auditor shall immediately provide a further
estimate of such additional time.

“(2) Before commencing an audit, the Customs Service audi-
tor shall inform the party to be audited of his right to an
entry conference at which time the purpose will be explained
and an estimated termination date set. Upon completion of
on-gite audit activities, the Customs Service auditor shall sched-
ule a closing conference to explain the preliminary results
Oftm(;)udEi:’cep ded h (5), if the estimated

“ t as provided in paragra y i esti
or actual term.inatﬁm date for an audit passes without the
Customs Service auditor providing a closing conference to
explain the results of the audit, the person being audited may
petition in writing for such a conference to the appropriate
regional commissioner, who, upon receipt of such a request,
shall provide for such a conference to be held within 15 days
after the date of receipt.

“(4) Except as provided in paragraph (5), the Customs
Service auditor shall complete the formal written audit report
within 90 days following the closing conference unless the
appropriate regional commissioner provides written notice to
the person being audited of the reason for any delay and
the anticipated completion date. After application of any exemp-
tion contained in section 552 of title 5, United States Code,
a copy of the formal written audit report shall be sent to
the person audited no later than 30 days following completion
of the report.

“(5) Paragraphs (3) and (4) shall not apply after the Cus-
toms Service commences a formal investigation with respect
to the issue involved.”.

(4) Subsection (d) (as redesignated by paragraph (2)) is
amended—

(A) by striking out “statements, declarations, or docu-
ments” in paragraph (1)(A) and inserting “those”;

(B) by inserting “, unless such customhouse broker
is the importer of record on an entry” after “broker” in

p aph (1XC)G);

C) by striking out “import” in each of paragraphs

(2XB) and (4XB);
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(D) by inserting “described in section 508” after “trans-
actions” in each of paragraphs (2)(B) and (4)B); and

Q@ )(A()E) by inserting “, fees,” after “duties” in paragraph

l&,}- The following new subsections are added at the end

thereof:
“(e) LisT OF RECORDS AND INFORMATION.—The Customs Service
shall identify and publish a list of the records or entry information

};hiii )(isA )reqmmd to be maintained and produced subsection
a .
“(f) RECORDKEEPING COMPLIANCE PROGRAM.— _
“(1) IN GENERAL.—After consultation with the importing Regulations.

community, the Customs Service shall by regulation establi

a recordkeeping compliance program which the parties listed
inaecﬁon%?)mayparﬁcipatainaﬂerbeingoertiﬁedby
the Customs Service under paragraph (2). Participation in the
recordkeeping compliance program by recordkeepers is vol-

un .
ut%) CERTIFICATION.—A recordkeeper may be certified as
a participant in the recordkeeping compliance program after
msgﬁngmtha general mrdksepmg requ.ir:lments established
under or r iating an alternative program
suited to wneeds of the recordkeew hpn.i and the Cusm:l:’m gle‘:-v-
ice. Certification requirements shall take into account the size
and nature of the importing business and the volume of unqom
In order to be certified, the recordkeeper must be able to
%mhtanda the legal i ts fi rd
T8 requirements for record-
keeping, mclud:a:g the nature of the records required to
be maintained produced and the time periods involved;
“(B) has in place procedures to explain the record-
keeping requirements to those employees who are involved
in the preparation, maintenance, and production of

“(C) has in ﬁlace procedures regarding the preparation
and maintenance of required records, and the production
of such records to the Customs Service;

“(D) has designated a dependable individual or individ-
uals to be responsible for recordkeeping compliance under

theprogramandwhose duties include maintaining famili-
arity with the recordkeeping requirements of the Customs
Sorvice:

"(E3 has a record maintenance procedure al?proved by
the Customs Service for original records, or, if approved
by the Customs Service, for alternative records or record-
keeping formats other than the original records; and

“(F) has procedures for noti&n.ng the Customs Service
of occurrences of variances to, and violations of, the require-
ments of the recordkeeping compliance program or the
negotiated alternative programs, and for taking corrective
action when notified by the Customs Service of violations
or problems regarding such program.
PENALTIES.—

“g) "

“(1) DEFINITION.—For purposes of this subsection, the term
‘information’ means any record, statement, declaration, docu-
ment, or electronically stored or transmitted information or
data referred to in subsection (a)(1XA).
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“(2) EFFECTS OF FAILURE TO COMPLY WITH DEMAND.—Except
as provided in paragraph (4), if a person fails to comply with
a lawful demand for information under subsection (a)}1XA)
the following %mﬁﬁnm apply:

“(A) If the failure to comply is a result of the willful
failure of the person to maintain, store, or retrieve the
demanded information, such person shall be subject to
a penalty, for each release of merchandise, not to exceed
$100,000, or an amount equal to 75 percent of the appraised
value of the merchandise, whichever amount is less.

“(B) If the failure to comply is a result of the negligence
of the person in maintaining, storing, or retrieving the
demanded information, such person shall be subject to
a penalty, for each release of merchandise, not to exceed
$10,000, or an amount equal to 40 percent of the appraised
value of the merchandise, whichever amount is less.

“(C) In addition to any penalty im under subpara-
graph (A) or (B) ing demanded information, if such
information relal to the eligibility of merchandise for
a column 1 special rate of duty under title I, the entry
of such merchandise—

“(i) if unliquidated, shall be liquidated at the
applicable column 1 general rate of duty; or

“(ii) if liquidated within the 2-year period preced-

ing the date of the demand, shall be reliquidated,

notwithstanding the time limitation in section 514 or

520, at the applicable column 1 general rate of duty;
except that any liquidation or reliquidation under clause
(i) or (ii) shall be at the applicable column 2 rate of duty
if the Customs Service demonstrates that the merchandise
should be dutiable at such rate.

“(3) AVOIDANCE OF PENALTY.—No penalty may be assessed
under this subsection if the person can show—

“(A) that the loss of the demanded information was
the result of an act of God or other natural casualty or
disaster beyond the fault of such person or an agent of
the person;

“(B) on the basis of other evidence satisfactory to the
Customs Service, that the demand was substanti com-
plied with; or

“C) the information demanded was presented to and
retained by the Customs Service at the time of entry or
submitted in response to an earlier demand.

“(4) PENALTIES NOT EXCLUSIVE.—Any penalty imposed
under this subsection shall be in addition to any other penalty
provided by law except for—

“(A) a Fenalty imposed under section 592 for a material
omission of the demanded information, or

“(B) disciplinary action taken under section 641.

“(5) REMISSION OR MITIGATION.—A penalty imposed under
this section may be remitted or mitigated under section 618.

“(6) CusToMS SUMMONS.—Nothing in this subsection shall
limit or preclude the Customs Service from issuing, or seeking
the enforcement of, a customs summons.

“(7) ALTERNATIVES TO PENALTIES.—

“(A) IN GENERAL.—When a recordkeeper who—
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“(i) has been certified as a participant in the
ping compliance program under subsection

(f); and
“(ii) is nerallydin compliance . u?tlgh the appro-
iate ures an irements of the program;
doespguat pl?odune a demanmuu,m;ord or information for

a specific release or provide the information by acceptable
alternative means, the Customs Service, in the nce
of willfulness or repeated violations, shall issue a written
notice of the violation to the recordkeeper in lieu of a
monetary penalty. Repeated violations by the recordkee
may result in issuance of penalties and removal of
certification under the p until corrective action,
satisfactory to the Customs ice, is taken.

“(B) CONTENTS OF NOTICE.—A notice of violation issued

under sub; ph (A) shall—
“(1) state that the recordkeeper has violated the
recordkeeping requirements;
“(ii) indicate the record or information which was
demanded; and
“(iii) warn the recordkeeper that future failures
to produce demanded records or information may result
in the imposition of monetary &ena.lt.iaa.
ofiae Saoali i Valeis Uil | aee Wina e Ch (e
receiving wri n er subparagra :
recordkeeper shall notify the Customs grvine ol} the steps
it has taken to prevent a recurrence of the violation.

“(D) REGULATIONS.—The Se)cx-nafm-;{l shall promulgate
regulations to implement this paragraph. Such regulations
mayspecifythetxme‘feriodsforcom liance with a demand
for information and provide guidelines which define
repeated violations for purposes of this p ph. Any
penalty issued for a recordkeeping violation 8 take into
account the degree of compliance compared to the total
number of importations, the nature of the demanded
records and the recordkeeper’s cooperation.”.

SEC. 616, JUDICIAL ENFORCEMENT.

T‘llledsgeoqd sentence og section 1112(&) (19 U.S.C. 1510(&&;1;
amended by inserting “and such co may assess a mone
penalty” after “as a contempt thereof”.

SEC. 617. REVIEW OF PROTESTS.

Section 515 (19 U.S.C. 1515) is amended by inserting at the
end the following new subsections:

“(c) If a protesting party believes that an application for further
review was erroneousfy or improperly denied or was denied without
authority for such action, it may file with the Commissioner of
Customs a written request that the denial of the application for
further review be set aside. Such request must be filed within
60 days after the date of the notice of the denial. The Commissioner
of Customs may review such request and, based solely on the
information before the Customs Service at the time the application
for further review was denied, may set aside the of the
application for further review and void the denial of protest, if
appropriate. If the Commissioner of Customs fails to act within
BOdaesaaﬁerthedateoft}mrequea there%.u:l:shallbeconsidered
denied. All denials of protests are effective the date of original
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denial for purposes of section 2636 of title 28, United States Code.
If an action is commenced in the Court of International Trade
that arises out of a protest or an application for further review,
all administrative action pertaining to such protest or application
shall terminate and any administrative action taken subsequent
to the commencement of the action is null and void.

“(d) If a protest is timely and %r:aperly filed, but is denied
contrary to proper instructions, the toms Service may on its
own initiative, or uant to a written request by the protesting
party filed with the appropriate district director within 90 days
after the date of the protest denial, void the denial of the protest.”.

SEC. 618. REPEAL OF PROVISION RELATING TO RELIQUIDATION ON
ACCOUNT OF FRAUD.

Section 521 (19 U.S.C. 1521) is repealed.

SEC. 619. PENALTIES RELATING TO MANIFESTS,

Section 584 (19 U.S.C. 1584) is amended—
(1) by amending subsection (a)—

A) by sh-i.Ei.ng out “apprggrinte customs officer” wher-
ever it appears an il'mer'.l.ng__l ustoms Service”,

(B) > (img- out “o oerﬁdem?ngin t.lmf st?lmeé in
paragrap inserting “officer (whether of the Cus-
tor:lm Service or the Coast Guard) demanding the same”,
an

(C) by inserting “(electronically or otherwise)” after
“submission” in the last sentence of paragraph (1); and

" h&)a%;nm out'e‘ltlh(gx);!‘;))?ropriate customs officer”,

“he” (except in par?'raph (1XF)), and “such officer” wher-
ever they appear and inserting “the Customs Service”,

(B) by striking out “written” wherever it appears (other
than Baragraph (1XF)),

(C) by inserting “or electronically transmit” after
“issue” wherever it appears, and

(D) by striking out “his intention” in the first sentence
of paragraph (1) and inserting “intent”.

SEC. 620. UNLAWFUL UNLADING OR TRANSSHIPMENT.

Section 586 (19 U.S.C. 1586) is amended—

(1) by inserting “, or of a hovering vessel which has received
or dey}\;gred :?erq dns; whille outside the t:rritorial sea,;
after m a foreign or place” wherever it a rs; an

(2) by amendin suﬁecﬁonp(ﬂ—-— il

(A) by ing out “the appropriate customs officer
of the” and “the appropriate customs officer within the”
and inserting “the Cpustoms Service at the”; and

(B) by stri :tlg out “the appropriate customs officer
is” and inserting “the Customs Service is”.

SEC. 621. PENALTIES FOR FRAUD, GROSS NEGLIGENCE, AND NEG-
LIGENCE; PRIOR DISCLOSURE.

Section 592 (19 U.S.C. 1592) is amended—

(1) by i ing “or electronically transmitted data or
information” after “document” in subsection (a)(1XA)i);

(2) by inserting “The mere nonintentional repetition by
an electronic system of an initial clerical error does not con-
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?h}g;;e a pattern of negligent conduct.” at the end of subsection
a
(3} by amending subsection (b)—
PO, (A) by amending the first sentence of paragraph
@b stnkmg uut “the appropriate customs officer”

(ii) by nmhng out “he” and msertmg “it”, and

- (ii1) by striking out “}lu?; )ind inserting “ita", and
amending paragrap

b‘y} by striking out “the appropriate customs officer”
yrhfrever it appears and inserting “the Customs Serv-
ice’,

(ii) by striking out “such officer” wherever it
appears and inserting “the Customs Service”, and

(iii) by tsl;rih'ng out “he” wherever it appears and

(4) by amen subsection (c)4)—
{Abesmkmg“tlmeofdmclosmormthmthxrty
or such longer period as the appropriate customs
eer ma rowde after notice by the appropriate customs
ofﬁcer of his” in subparagraph &)(1) and by striking out
“time of disclosure in 30 days, or such longer period as
the appropriate customs officer may provide, after notice
g the appropriate customs officer of his” in sub aragraph
(B), in each place “time of osure, or

mthm30da or such longer iod as the Customs
Stgrt:l’?e n:lay provlde) after notice by the Customs Service
oIl an

B) by inserting after the last sentence the following:
“For urposes of section, a formal investigation of
a violation is considered to be commenced with re
to the disclosing party and the disclosed information on
the date recorded in writing by the Customs Service as
the date on which facts and circumstances were discovered
or information was received which caused the Customs
Service to believe that a possibility of a violation of sub-
section (a) existed.”; and
(5) by amen !ubsactlon (d)—

y 8 out “the appropriate customs officer”
and mserhng “the Customs Service”,

(B) by striking out “duties” wherever it appears and
insa(c) duties, taxes, ol:rfees , and i

msertmg AXES OR FEES” r “DUTIES”
in the mdeheadmg.

SEC. 622. PENALTIES FOR FALSE DRAWBACK CLAIMS. 19 USC 1593a.

(a) AMENDMENT.—Part V of title IV is amended by inserting
after section 593 the following new section:

“SEC. 5593A. PENALTIES FOR FALSE DRAWBACK CLAIMS.

L el s by fraud I
ENERAL RULE.—No person, by , or negligence—
“(A) may seek, induce or affect, or attempt to seek,
induce, or affect, the payment or credit to t person
or others of any drawback claim by means of—
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“1) document, written or oral statement, or
electroni transmitted data or information, or act
which is material and false, or

“(ii) any omission which is material; or
“(B) may aid or abet any other person to violate

subparagraph (A).

“(2) ExXCEPTION.—Clerical errors or mistakes of fact are
not violations of paragraph (1) unless they are part of a pattern
of negligent conduct. mere nonintentional repetition by
an electronic syaot:m of an mm;l clerical error does not con-
stitute a pattern of negligent conduct.

“(b) PROCEDURES.—

“(1) PREPENALTY NOTICE.—

“(A) IN GENERAL.—If the Customs Service has reason-
able cause to believe that there has been a violation of
subsection (a) and determines that further proceedings are
warranted, the Customs Service shall issue to the person
concerned a written notice of intent to issue a claim for
a moneua?' penalty. Such notice shall—

i) 1dentit.gr the drawback claim;

“(ii) set forth the details relating to the seeking,
inducing, or affecting, or the attempted seeking, induc-
ing, or affecting, or the aiding or procuring of, the

48 .

c 5
ted"(iii) specify all laws and regulations allegedly vio-

“(iv) disclose all the material facts which establish
the alleged violation;

“(v) state whether the alleged violation occurred
as a result of fraud or negligence;

“(vi) state the estimated actual or potential loss
of revenue due to the drawback claim, and, taking
into gecoun:aag ;:;mlrcumstangea, the amount of the pro-
posed mone ty; an

“(vii) inform su.chy person that he shall have a
reasonable opportunity to make representations, both
oral and written, as to why a claim for a mone
2enalty should not be issued in the amount stated.
(B) EXCEPTIONS.—The Customs Service may not issue

a prepenalty notice if the amount of the penalty in the
rena]tIy claim issued under paragraph (2}nis $1,000 or
ess. In such cases, the Customs Service may p
directly with a penalty claim.

“(C) PrIOR APPROVAL.—No prepenalty notice in which
the alleged violation occurred as a result of fraud shall
be issued without the prior approval of Customs Head-

uarters.

2) PENALTY CLAIM.—After considering representations, if
any, made by the person concerned pursuant to the notice
issued under para.g‘raph (1), the Customs Service shall deter-
mine whether any wviolation of subsection (a), as alleged in
the notice, has occurred. If the Customs Service determines
that there was no violation, the Customs Service shall promptly
issue a written statement of the determination to the person
to whom the notice was sent. If the Customs Service determines
that there was a violation, Customs shall issue a written pen-
alty claim to such person. The written penalty claim shall
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specify all changes in the information provided under clauses

(1) through (vii) of paragraph (1XA). Such person shall have

a reasonable ozfortumty under section 618 to make representa-

it agy o g il

of the monetary ty usion of any

under section 618, the Customs Service shall prmr?de to the

concerned a written statement which sets forth the

determination, and the findings of fact and conclusions

of law on which such determination is based.

“(c) MAXIMUM PENALTIES.—

“(1) FRAUD.—A fraudulent violation of subsection (a) of
this section is punishable by a civil penalty in an amount
not to exceed 3 times the actual or potential loss of revenue.

“(2) NEGLIGENCE.—

“(A) IN GENERAL.—A nefhgent violation of subsection
(a) is punishable by a civi in an amount not
to exceed 20 percent of the nctual or potential loss of
revenue for the 1st violation.

“(B) REPETITIVE VIOLATIONS.—If the Customs Service
determines that a repeat negligent violation occurs relating
to the same issue, the ty amount for the 2d violation
shall be in an amount not to exceed 50 percent of the
Seont e such madseiii teouttive Baiipwt vileties
amount for 8 repetitive nt violation
shall be in an amount not to exceed the actual or potential

loss of revenue. If the same commits a nonrepetitive
violation, that violation be subject to a penalty not
to exceed 20 percent of the actual or potential loss of
revenue.

“(3) PRIOR DISCLOSURE.—

“(A) IN GENERAL.—Subject to subparagraph (B), if the
person concerned discloses the circumstances of a violation
of subsection (a) before, or without knowledge of the
commencement of, a formal inves umrhon of such violation,
the ;oxdtary pena.lty assessed this subsection may

not
“(i) if the violation resulted from fraud, an amount
%mn] to the actual or potential revenue of which the
ited States is or may be deprived as a result of
ayment of the claim; or
E(n) if the violation resulted from negligence, an
amount equal to the interest computed on the basis
of the prevailing rate of interest applied under section
6621 of the Internal Revenue of 1986 on the
amount of actual revenue of which the United States
is or may be deprived during the period that—
begma on the d.ate of the overpayment
of the clmm,
“(IT) ends on the date on which the person
concerned tenders the amount of the overpayment.
“(B) CONDITION AFFECTING PENALTY LIMITATIONS.—The
limitations in sub ph (A) on the amount of the mone-
tary penalty to g: under subsection (c) apply
onlylfthepersoneoncemedtandersthsamountof
ov nt made on the claim at the time of disclosure,
30 days (or such longer period as the Customs
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Service may provide), after notice by the Customs Service

of its calculation of the amount of the overpayment.

“(C) BURDEN OF PROOF.—The person asserting lack
of knowl of the commencement of a formal investiga-
tion has the burden of proof in establishing such lack
of knowledge.

“(4) COMMENCEMENT OF INVESTIGATION.—For purposes of
this section, a formal investigation of a violation is considered
to be commenced with reg to the disclosing party and the
disclosed information on the date recorded in writing by the
Customs Service as the date on which facts and circumstances
were discovered or information was received which caused the
Customs Service to believe that a possibility of a violation
of subsection (a) existed.

“(5) ExcLusIVITY.—Penalty claims under this section shall
be the exclusive civil remedy for any drawback related violation
of subsection (a).

“(d) DEPRIVATION OF LAWFUL REVENUE.—Notwithstanding sec-

tion 514, if the United States has been deprived of lawful duties
and taxes resulting from a violation of subsection (a), the Customs
Service shall require that such duties and taxes be restored whether
or not a monetary penalty is

“(e) DRAWBACK COMPLIANCE PROGRAM.—

“(1) IN GENERAL.—After consultation with the drawback
trade community, the Customs Service shall establish a draw-
back compliance program in which claimants and other parties
in interest may participate after being certified by the Customs
Service under paragraph (2). Participation in the drawback
compliance program is voluntary.

(2) CERTIFICATION.—A party may be certified as a partici-
pant in the drawback compliance program after meeting the
general requirements established under the program or after
negotiating an alternative program suited to the needs of the
party and the Customs Service. Certification requirements shall
take into account the size and nature of the party’s drawback
program and the volume of claims. In order to be certified,
the participant must be able to demonstrate that it—

“(A) understands the legal requirements for filing
claims, including the nature of the records required to
be maintained and produced and the time periods involved;

“(B) has in place procedures to explain the Customs
Service requirements to those employees that are involved
in the preparation of claims, and the maintenance and
pmd%t;oll: of_reqlll.imd 5 o 2

as in place procedures regarding the preparation
of claims and maintenance of required records, and the
production of such records to the Customs Service;

“(D) has designated a dependable individual or individ-
uals to be responsible for compliance under the przﬁram
and whose duties include maintaining familiarity with the
drawback requirements of the Customs Service;

“(E) has a record maintenance procedure al?pmved l;z
the Customs Service for original records, or, if approv
by the Customs Service, for alternate records or record-
keeping formats other than the original records; and

“(F) has procedures for noti the Customs Service
of variances to, and violations of, the requirements of the
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drawback compliance program or any negotiated alter-

native programs, and for takm% corrective action when

notified by the Customs Service for violations or problems
ing such program.
“(f) ALTERNATIVES TO PENALTIES.—
“(1) IN GENERAL.—When a party that—
“(A) has been certified as a participant in the drawback
compliance program under subsection (e); and
“(B) is generally in compliance with the appropriate
procedures and requirements of the program;
commits a violation of subsection (a), the Customs Service,
shall, in the absence of fraud or repeated violations, and in
lieu of a monetary penalty, issue a written notice of the violation
to the party. Repeated violations by a party may result in
the issuance of penalties and removal of certification under
the program until corrective action, satisfactory to the Customs
Service, is

“(2) CONTENTS OF NOTICE.—A notice of violation issued
under paragraph (1) shall—

“(A) state that the has violated subsection (a);
“(B) explain the nature of the violation; an
“(C) warn the party that future violations of subsection

(a) may result in the imposition of monetary penalties.

“(3) RESPONSE TO NOTICE.—Within a reasonable time after
receiving written notice under paragraph (1), the party shall
notify the Customs Service of the steps it has taken to prevent
a recurrence of the violation.

“(g) REPETITIVE VIOLATIONS.—

“(1) A party who has been issued a written notice under
subsection (f{1) and subsequently commits a repeat negligent
violation involving the same issue is subject to the following
monetary penalties:

“(A) 2D VIOLATION.—An amount not to exceed 20 per-
cent of the loss of revenue.

“(B) 3RD VIOLATION.—An amount not to exceed 50 per-
cent of the loss of revenue.

“C) 4TH AND SUBSEQUENT VIOLATIONS,—An amount
not to exceed 100 t‘Ememt of the loss of revenue.

“2) If a party t has been certified as a participant
in the drawback compliance program under subsection (e) com-
mits an alleged vinlation which was not repetitive, the party
shall be issued a ‘warning letter, and, for any subsequent
violation, shall be subject to the same maximum penalty
amounts stated in paragraph (1).

“(h) REGULATION.—The Secretary shall promulgate regulations

and guidelines to implement thm section. Such regulations shall

that for purposes of subsection (g), a repeat negligent viola-

tmn involving the same issue shall be treated as a repetitive viola-
tion for a maximum period of 3 years.

m“(_i) COURT t‘l);r Inmgw.amgful: TRADE PROCEEDINGS.—Notwith-
8 any o provision w, in any proceeding commenced
by the United States in the Court of International Trade for the

of any monetary penalty claimed under this section—

“1) all issues, including amount of the penalty, shall
be tried de novo;
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19 USC 1593a

note.

Regulations.

Effective date.

“(2) if the mon penalty is based on fraud, the United
States shall have t.il‘m:den of proof to establish the alleged
violation by clear and convincing evidence; and

“3) if the monetary ty is based on negligence, the

United States shall have the burden of proof to establish the

act or omission constituting the violation, and the alleged viola-

tor shall have the burden of providing evidence that the act
or omission did not occur as a result of negligence.”.

(b) EFFECTIVE DATE.—The amendment made by subsection (a)
applies to drawback claims filed on and after the nationwide oper-
ational imhﬁlementation of an automated drawback selectivity Yro-
gram by the Customs Service. The Customs Service shall publish
notice of this date in the Customs Bulletin.

SEC. 623. INTERPRETIVE RULINGS AND DECISIONS; PUBLIC INFORMA-
TION.

Section 625 (19 U.S.C. 1625) is amended to read as follows:

“SEC. 625. INTERPRETIVE RULINGS AND DECISIONS; PUBLIC
INFORMATION.

“(a) PUBLICATION.—Within 90 days after the date of issuance
of any interpretive ruling (including ruling letter, or internal
advice memorandum) or protest review decision under this chapter
with respect to any customs transaction, the Secretary shall have
such ruling or decision published in the Customs Bulletin or shall
:itherwise make such rufmg or decision available for public inspec-

on.

“(b) APPEALS.—A person may appeal an adverse interpretive
ruling and any interpretation of any regulation prescribed to imple-
ment such m[‘;ng to a higher level of authority within the Customs
Service for de novo review. Upon a reasonable showi.nf of business
necessity, such a shall be considered and decided no
later thanagg days following the date on which the appeal is
ﬁleg_. The Secretary shall issue regulations to implement this sub-
section.

“(c) MODIFICATION AND REVOCATION.—A proposed interpretive
ruling or decision which would—

“(1) modify (other than to correct a clerical error) or revoke

a prior intersretive ruling or decision which has been in effect

for at least 60 days; or

“(2) have the effect of modifying the treatment previously
accorded by the Customs Service to substantially identical
transactions;
shall be published in the Customs Bulletin. The Secretary shall
ive interested parties an opportunity to submit, during not less
gum the 30-day period after tlf: date of such publication, comments
on the correctness of the proposed ruling or decision. After consider-
ation of any comments received, the Secretary shall publish a
final ruling or decision in the Customs Bulletin within 30 days
after the closing of the comment period. The final ruling or decision
shall become effective 60 days after the date of its publication.

“(d) PuBLICATION OF CusTOMS DECISIONS THAT LiMiT COURT
DECISIONS.—A decision that to limit the application of
a court decision shall be published in the Customs Bulletin together
with notice of opportunity for public comment thereon prior to
a final decision.

“(e) PuBLIC INFORMATION.—The Secretary may make available
in writing or through electronic media, in an efficient, comprehen-
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give and timely manner, all information, including directives, memo-
randa, electronic messages and telexes which contain instructions
reqmrements methods or advice necessary for importers and
la:})orlen with the Customs laws and regulations. All

ormation wlu may be made available pursuant to this sub-
section shall be subj ﬂ exemption from disclosure provided
by section 552 of htle 5, United States Code.”.

SEC. 624. SEIZURE AUTHORITY.

; Section 596(c) (19 U.S.C. 1595a(c)) is amended to read as fol-
OWS:

“(c) Merchandise which is introduced or attempted to be intro-
du«;‘eiil into the United States contrary to law s be treated
as follows:

“(1) The merchandise shall be seized and forfeited if it—
) m“éA) is stolen, smuggled, or clandestinely imported or
o :

“(B) is a controlled substance, as defined in the Con-
trolled Substances Act (21 U.S.C. 801 et seq.), and is not
imported in accordance with a mghcable law; or

“C) is a contraband e, as defined in section 1
of the Act ofAugust 9, 1939 (49 U 'S.C. Agp 781).

“(2) The merchandise may be seized and forfeited if—
“(A) its unportat:on or entry is subject to any restriction
hibition which is imposed by law relatmg to health,
nafgtr;,ormnservahonandthmerchan lsnotm
ce with the applicable rule, regulation, or statute;

B(]3) its importation or entry requires a license, panmt
or other authorization o rclm:&?;cx of the United States
Government and the me is not accompanied by
O € & e iinste & Bekaabog 1o whidk h

it is me orp in which cop
trademark, or trade name protection violations are ynf eﬁ
(including, but not limited to, violations of section 42, 43,
or 45 of the Act of July 5, 1946 (15 U.S.C. 1124, 1125,
or 1127), section 506 or 509 of title 17, United States
Code, or section 2318 or 2320 of title 18 United States

“fD) it is trade dress merchandise involved in the viola-
tion of a court order citing section 43 of such Act of July
5, 1946 (15 U.S.C. 1125);
“E) it is merchandise which is marked intentionally
in violation of section 304; or
“(F) it is merchandise for which the importer has
received written notices that previous importations of iden-
tical merchandise from the same supplier were found to
have been marked in violation of section 304.
“(8) If the importation or entry of the merchandise is subject
to quantitative restrictions requiring a visa, permit,
or other similar document, or stamp from the United States
Government or from a foreign tj:vment or :ssumg authority
msuant to a bilateral or multilateral agreement, the merchan-
shall be subject to detention in accordance with section
499 unless the appropriate visa, license, permit, or similar
document or stamp is presented to the duatnms Service; but
if the visa, permit, license, or similar document or stamp which
is presented in connection with the importation or entry of
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the merchandise is counterfeit, the merchandise may be seized
and forfeited.

“(4) If the merchandise is imported or introduced contrary
to a provision of law which governs the classification or value
of merchandise and there are no issues as to the admissibility
of the merchandise into the United States, it shall not be
seized except in accordance with section 592.

“(5) In any case where the seizure and forfeiture of mer-
chandise are required or authorized by this section, the Sec-

retary may—
"&l} remit the forfeiture under section 618, or
“(B) permit the exportation of the merchandise, unless
its release would adversely affect health, safety, or con-
servation or be in contravention of a bilateral or multilat-
eral agreement or treaty.”.

Subtitle B—National Customs Automation
Program

SEC. 631. NATIONAL CUSTOMS AUTOMATION PROGRAM.

Part I of title IV is amended—
(1) by striking out

igu‘it?'c prec. “PART I—DEFINITIONS
and inserting

“PART I—-DEFINITIONS AND NATIONAL
CUSTOMS AUTOMATION PROGRAM

“Subpart A—Definitions”;

and
(2) by inserting after section 402 the following:

“Subpart B—National Customs Automation
Program
19USC1411.  “SEC. 411. NATIONAL CUSTOMS AUTOMATION PROGRAM.

“(a) ESTABLISHMENT.—The Secretary shall establish the
National Customs Automation Program (hereinafter in this subpart
referred to as the ‘Program’) which shall be an automated and
electronic system for processing commercial importations and shall
include the following existing and planned components:

“(1) Existing components:
The electronic entry of merchandise.
“(B) The electronic entry summary of required informa-
tion.
“(C) The electronic transmission of invoice information.
“(D) The electronic transmission of manifest informa-

“E) Electronic payments of duties, fees, and taxes.
e “(F) The electronic status of liquidation and reliquida-
n.

tion



